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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Smti. S. Bora,  
      Sessions Judge,  
        Udalguri.  
 

 

Crl. Appeal No. 34/2016 

    

   Ismail Ali…………Accused/Appellants. 

     -Vs-  

    State of Assam…………...……………Respondent.  

Appearance :  

 For the appellant    : Mr. T.C. Boro, Advocate. 

 For the respondent : Mr. P. Baskey, Public Prosecutor  

 Date of hearing      : 10.8.2017. 

 Date of judgment   : 22.8.2017. 

 

J U D G M E N T 

 

1. This appeal is directed against the judgment and order dated 

29.11.2016 passed by Dr. N.C. Bhuyan, Judicial Magistrate 1st Class, Udalguri 

in G.R. Case No.1102/15 whereby accused/appellant was convicted under 

section 304(A)/279 IPC and sentenced him to undergo SI for 6 (six) months 

u/s 304(A) IPC. He is also sentenced  to pay fine of Rs. 1000/- in default, in SI 

for 10 days for the offence u/s 279 IPC. 

 

2. The case of the prosecution, in brief, is that  on 26.10.2015 one Abdul 

Goni Rahman lodged an FIR with the Officer-in-charge of Kalaigaon P.S. and 

alleged that on 25.10.16 at about 3.30 pm his mother Sarmali Begum was 

standing in front their house in her side. Then Md. Ismail Ali of their village 

came with his motorcycle bearing no. AS- 13- E- 0191 coming towards 

Kalaigaon with high speed and in negligent manner, hit his mother. She fell on 

the road and was injured severely. As soon as she was taken to GMCH but she 
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died on the way at Bejera. His mother was about 50 years old. As he was busy 

in the treatment of his mother, he was late in lodging the FIR.  

 

3.  On the appearance of the accused person before the court, the learned 

court below furnished copy of necessary police papers to them. Upon hearing 

both sides and perusal of materials on record, the court below framed charge 

against the accused person for the offence punishable u/s 279/304(A) IPC and 

charge was read over and explained to the accused to which he pleaded not 

guilty and claimed to be tried.  

 

4.  The prosecution in order to bring home the charge against the accused 

person examined ten witnesses, whereas, none was examined by the defence. 

In their statement recorded u/s-313 CrPC the accused/appellant denied to 

have committed the alleged crime.  

 

5.  The learned court below at the conclusion of the trial found the 

accused/appellants guilty and convicted him u/s 279/304(A) IPC and sentenced 

him as mentioned hereinabove.  

 

6.  Being highly aggrieved and dissatisfied with the impugned judgment 

and order aforementioned, the accused/appellant preferred this appeal 

contending that the learned court below failed to appreciate the evidence on 

record in its proper perspective, that the court below erred in law and fact. It is 

submitted that the impugned judgment and order are liable to be set aside and 

the accused are entitled to get acquittal.  

 

7.  I have heard argument advanced by learned counsel of the parties and 

perused the case record.  

 

8.  The prosecution examined the informant, as PW1. He deposed that he 

knows the accused person. About 6 months ago at about 03:30 pm, his mother 

Sarmali Begum was standing on the side of the road along with some children 

and then the accused, riding on motor cycle, hit his mother. His mother fell on 

the road. When the children shouted he along with his brother Mukul Ali and 
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the villagers came to the place of occurrence and saw that his mother was 

lying on the road and the accused was standing with his motorcycle at about 

20 feet away. They took his mother to the Kalaigaon Hospital and from there 

they were taking her to GMCH. However his mother died on the way to GMCH. 

His mother got fracture in the right side rib and hands . Later on they returned 

home and informed in the Kalaigaon police station. Postmortem of dead body 

was done in hospital. Later on he lodged the case. 

 In cross examination he stated that he did not see the incident. He did 

not see that the accused driving the vehicle at high speed. At the time of 

incident one child of about 7 years and 3 children of about 3/4 years were 

present. Farid Ali, Babul Ali and Nur Muhammad lives near the place of 

occurrence. 

 

9. PW, 2 Mukul Ali stated that he knows the informant and the accused 

person. On 25/10/2015 at about 03:30 pm, accused caused one accident and 

injured his mother Sarmali Begum. His mother was standing on the side of the 

road along with some children and then the accused, riding on motor cycle, hit 

her from the backside. His mother fell on the road and became unconscious. 

They took his mother to the Kalaigaon Hospital and from there they were 

taking her to GMCH. However his mother died on the way to GMCH. The 

accused drove the motor cycle in high speed on the day of the accident and 

caused the accident.  

 In cross examination this witness stated that his mother and the 

children were on the same side of the road. Police interrogated him. It is not a 

fact that he said to police that he was not present at the time of the accident. 

He was taking bath in the bath room by the side of the road. It is not a fact 

that the accused did not cause the accident. It is not a fact that when his 

mother was going to take one of the children from the other side of the road, 

there was the accident. He did not see the accused driving the motor cycle. It 

is not a fact that he has deposed falsely.  

 

10. PW, 3 Babul Ali stated that he knows the informant and the accused. . 

About 6/7 months ago at about 04:00 pm, he came to the road and saw the 

mother of the informant lying by the side of the road. The accused was also 
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standing with his motorcycle on the road and said that he caused the accident. 

They took the lady to the Kalaigaon Hospital and from there they were taking 

her to GMCH. However the mother of the informant died on the way to GMCH.  

 In the cross examination he stated that it is a fact that he was not 

present at the time of the accident. Police did not interrogate him. It is not a 

fact that the accused was not standing with his motorcycle on the road and 

said that he caused the accident. The accused also went with them to 

Kalaigaon. Some children were also present at the place of the occurrence. It is 

not a fact that when the woman was going to take one of the children from the 

other side of the road, there was the accident. The woman was lying on the 

ride side of the road. It is not a fact that he has deposed falsely.  

 

11. PW4, Sahibun Begum stated that she knows the informant and 

accused. About 8 months ago at about 03:15 pm, her mother in law along with 

some children were standing on the left side of the road and then the accused, 

riding on motor cycle, hit her from the backside. Her mother fell on the road 

and became unconscious. The accused drove the motor cycle in high speed on 

the day of the accident and caused the accident. They took her mother in law 

to the Kalaigaon Hospital and from there they were taking her to GMCH. 

However her mother died on the way to GMCH.  

 In the cross examination this witness  stated that it is not fact that she 

was not present at the time of the accident. At the time of the accident she 

saw the accused standing on the road and her mother in law was lying on the 

road. It is not a fact that when her mother in law was going to take one of the 

children from the other side of the road, there was the accident. It is not a fact 

that she has deposed falsely.  

 

12. PW5 Mahsin Ali stated that he knows the informant and the accused 

person. The incident took place in 2015. He heard that one accident took place 

in his village. When he came to the place of the occurrence he saw one 

motorcycle by the side of the road in front of the house of the informant. Later 

on police came and seized the motorcycle.  

 In the cross examination PW5 stated that he did not see the accident. 

He heard that when the deceased tried to cross the road there was the 
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accident. The son of the accused was also with the victim when she was taken 

to the Hospital.  

 

13. PW 6, Ajgar Ali stated that stated that he knows the informant and the 

accused person. The incident took place in 2015. He heard that one accident 

took place in his village. Later on police came and seized the motorcycle.  

In the cross examination PW6 stated that he did not see the accident. He 

heard that when the deceased tried to cross the road there was the accident. 

The son of the accused was also with the victim when she was taken to the 

Hospital.  

 

14. PW7, Makibur Rahman stated that he knows the informant and the 

accused. About one year ago at about 03:30 pm, when Sarmali Begum tried to 

cross the road and the front wheel of the accused hit the woman and then 

they sent the women to the Hospital.  

 In the cross examination by the defence, PW7 stated that the woman 

ran to the other side of the road. At that time he and the accused were going 

towards Kalaigaon. It is not a fact that the accused used horn at the time of 

the accident. The motorcycle was not in high speed. As the witness gave the 

answers as asked by the learned counsel for the accused in yes or no some 

questions were put to him by the court.  

 In the examination of PW7 by the court he stated that at about 3:30 

pm he was going to Kalaigaon riding a bicycle. He does not know the speed of 

the motorcycle. The condition of the road was good. The motorcycle was in his 

back side. No one present at the time of the accident. Abdul Gani, Mukul Ali 

and somebody went to the Hospital in 108 vehicle. The motorcycle was 

standing at the place of the occurrence. The woman got injury in her right leg. 

One small girl was with the woman.  

 

15. PW8, Ikramul Ali stated that he knows the informant and the accused. 

The accused is his father. 25/10/2015 his father was going to Kalaigaon riding 

his motorcycle, using the horn and then there was the accident as one women 

wanted to cross the road. He came to the place of the occurrence about 10 
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minutes of the accident. The leg of the woman was broken. Later on the 

woman was taken to the Hospital.  

 In the cross examination he stated that at time when he reached the 

place, he heard that when his father was going along the road, the woman ran 

and there was the accident.  

 

16.  PW9, Dr. Phatanga Khungur Brahma stated that On 26-10-2015 while 

he was working as Medical Officer at Udalguri Civil Hospital, he did the post 

Mortem examination of one Sarmali Begum. On examination he found multiple 

rib fracture in the right side of the chest. There is collection of blood in the 

pleural cavity. Contusion of the right lung. Lacerated wound in the right 

forearm. Fracture of neck of left femur. As per his opinion the cause of death 

was due to internal bleeding caused her multiple fracture.  

 In the cross examination doctor stated that the time of death is 

mentioned in the report. He has not mentioned as to whether the injuries are 

ante mortem or post mortem in his report.  

 

17. PW10, Mahadev Nath stated that On 26-10-2015 while he was working 

as ASI at Kalaigaon police station, on that the day O/C of that police station 

received one FIR from Md. Abdul Gani Rahman. Then the O/C of the said 

Police station registered one case and he was asked to investigate the case. 

Then he went to the place of the occurrence. At the place of the occurrence he 

drew the sketch map, and took the statement of the witnesses. He did the 

inquest of the victim. He found injury in the right hand and fracture of the right 

leg, injury near the right eye, Injury in the right side of the belly of the victim. 

He also seized one motorcycle and the document. He also sent the dead body 

of the victim for the post mortem examination. He also arrested the accused 

Ismail ALi and later on accused allowed to go on bail as the alleged offence 

were bailable in nature. He also collected the Post Mortem report of the victim. 

After completion of the investigation he submitted the charge sheet U/S 

279/334(A) I.P.C. against accused Ismail Ali.  

 In the cross examination PW10 stated that he did not give prayer to the 

Executive Magistrate for the inquest. They do not give prayer to the Executive 

Magistrate for the inquest in the case of accidental case. Witness Mukul Ali did 
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not say to him that he was in the place of the occurrence on the day of the 

accident.  

 

18. I have heard the learned counsel for the appellant as well as learned 

PP. I have perused the evidence and materials on record. 

 

19. PW1 did not see the incident. PW2 in his cross-examination has stated 

that he did not see the accused driving the motor-cycle. PW3 is also not eye 

witness to the occurrence. PW4 saw the accused standing on the road but did 

not state that accused driver had driven the motor-cycle rashly and negligently. 

PW5 is also not eye witness. PW6 is a reported witness. PW7 stated that 

deceased tried to cross the road. Then front side of wheel of motor-cycle 

knocked  the victim.  

 

20. For bringing in application of either Section 279 or 304 (A) IPC it must 

be established that there was an element of rashness or negligence.  

 

21. In the present case, if prosecution version is accepted in toto, there is 

no evidence to show that any negligence is involved. PW7 in his evidence has 

categorically stated that the victim tried to cross the accused then wheel hit 

her.  

 

22. PW4 though stated  that she saw the accident but in cross-examination 

she stated that she saw the accused standing  on the road and her mother-in-

law lying on the road.  

 

23. It is the version of the prosecution is that the victim suddenly crossed 

the road and was crushed under rear wheel of the motor-cycle. So, the 

accused-driver was not negligent as he had no time to apply the brake. It 

cannot be said that driver was driving rashly and negligently.  

 

24. On facts of the case, it is found that accident was caused solely for 

some other unforeseen or intervening causes having no nexus with the rash 

and negligent driving of the appellant/driver.  
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25. From the evidence of PWs, it is found that prosecution has failed to 

establish rash and negligent driving of the accused. In such circumstances, 

impugned judgment, conviction of accused cannot be sustained, and set aside. 

 

26.  In the result, the appeal is allowed. The judgment and order dated 

29.11.16 passed by the learned Magistrate, is set aside. The appellant/accused 

is acquitted and set him at liberty forthwith.  

 

27. Bail bond stands discharged. 

 

28.  This appeal stands disposed of on contest.  

    

29.   Send down the G.R. case record with a copy of this judgment.  

 

30. Given under my hand and the seal of this court on this the 22nd    day 

of August/2017.  

 

Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 

 

 


